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REPORTS 


ON  THE 


SUNDAY  LAW  QUESTION. 


[71  the  Assembly,  February  2 6th,  1862,  Messrs,  Loewy  and  Kendall 
made  the  following  re-port  on  the  Sunday  Law  : 

REPORT  BY  MESSRS.  LOEWY  AND  KENDALL. 

Mr.  Speaker  : — Your  Committee  on  Public  Morals,  to  whom  was 
referred  Assembly  Bill  No.  11,  entitled  “An  Act  to  repeal  an  Act 
entitled  “An  Act  for  the  observance  of  the  Sabbath and  also  memo- 
rials for  and  against  the  passage  of  said  bill,  and  also  several  bills 
which  propose  to  amend  the  Act  for  the  observance  of  the  Sabbath,  beg 
leave  to  make  the  following  report : 

ROOT  OF  THE  EVIL,  THE  ACT  ITSELF. 

As  practical  legislation,  i.  e.,  legislation  applicable  to  the  necessities 
and  the  wishes  of  the  people,  must  always  be  the  first  aim  of  the  law- 
making power  in  a republic,  your  Committee  could  not,  in  the  consid- 
eration of  the  subject-matter  submitted  to  them,  ignore  the  fact,  that 
the  “ Act  for  the  observance  of  the  Sabbath  ” is  at  present  entirely 
disregarded  and  inoperative.  Being  justified  in  assuming  that  the 
people  of  this  State  are  as  law-abiding  as  any  who  live  under  a free 
Government,  and  who  are  themselves  the  creators  of  the  legislative 
power,  your  Committee  cannot  but  believe  that  the  general  disobedi- 
ence manifested  against  the  “Act  for  the  observance  of  the  Sabbath,” 
has  its  foundation,  not  in  a spirit  of  lawlessness  on  the  part  of  our 
population,  but  in  the  Act  itself;  and  it  has,  therefore,  been  the  task  of 
your  Committee  to  investigate  whether  the  defects  of  the  law  are  such 
as  can  be  remedied  by  legislative  modifications,  or  whether  they  are 
the  result  of  a conflict  between  its  provisions  and  the  fundamental 
principles  of  our  Government. 
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FALLIBILITY  OF  JUDICIAL  DECISIONS. 

It  will  be  objected,  by  those  who  implicitly  believe  in  the  infallibil- 
ity of  judicial  decisions,  that  any  investigation,  which  has  reference  to 
the  constitutionality  of  the  Act,  is  unnecessary,  since  this  question  has 
been  decided  by  the  Supreme  Court  of  this  State,  during  the  year 
1861,  and  by  the  unanimity  of  the  decisions  in  other  States.  Your 
Committee,  by  pointing  to  the  precedent  afforded  them  by  the  Legis- 
lature of  1861,  which  enacted  a Sunday  Law  in  principle  identically 
the  same  as  that  which  the  Supreme  Court  of  this  State  had  declared 
unconstitutional  in  1858,  might  be  justified  in  claiming  for  each  Legis- 
lature the  right  of  interpreting  the  Constitution,  which  they  have  indi- 
vidually sworn  to  support,  were  it  not  the  aim  of  your  Committee,  by 
an  earnest  and  well-founded  appeal  to  the  Constitution,  to  place  one  of 
the  innate  rights  of  the  people  beyond  the  control  of  any  branch  of 
government,  rather  than  to  protect  it  by  taking  advantage  of  the  incon- 
sistencies of  Legislatures  or  of  the  Judiciary. 

RELIGIOUS  INFLUENCES INFLUENCE  OF  PRECEDENTS. 

Under  our  institutions,  neither  the  Legislature  nor  the  highest  judi- 
cial tribunal  possesses  unlimited  power.  Certain  innate  rights  of  the 
people  are  preserved  by  the  Constitution  as  inviolable.  Whenever 
the  people  believe  that  one  of  these  inalienable  rights — as,  for  instance, 
the  free  exercise  of  religious  worship,  or  the  right  to  acquire  and  pos- 
sess property — has  been  infringed,  they  will  not  content  themselves 
with  a decision  of  the  highest  appellate  Court  approving  of  such  an  in- 
fringement ; but  they  will  inquire  into  the  motives  of  the  Court  as 
manifested  in  its  decision.  The  permanency  and  the  inviolability  of  a 
judicial  decision  are  inseparably  connected  with  the  reasons  by  which 
it  is  supported.  We  would,  therefore,  in  answer  to  the  argument  that 
the  constitutionality  of  acts  for  the  observance  of  the  Sabbath  has  been 
decided,  point  to  the  arguments  of  the  Courts  themselves  as  evidence 
of  the  powerful  influence  which  has  been  exercised  upon  such  decisions 
by  those  personal  convictions  of  religious  duty,  which  even  Judges 
may  often  be  unable  to  separate  from  a judicial  investigation  of  con- 
stitutional rights — especially  when  their  individual  feelings  may  fortify 
themselves  by  a judicial  precedent.  In  no  constitutional  question 
which  has  overcome  before  the  Supreme  Courts  of  the  different  States 
of  the  Union,  has  the  decision  of  those  Courts  been  so  liable  to  be  influ- 
enced by  the  individual  feelings  of  the  Judges,  in  regard  to  religious 
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duty,  as  in  the  question  of  the  constitutionality  of  the  Sunday  law. 
Men  who  have  grown  up  and  have  been  educated  in  the  belief  that 
God  commanded  us  to  observe  the  day  called  Sunday,  by  abstaining 
from  all  secular  labor  and  all  worldly  recreations,  will  probably  not 
investigate  very  carefully  and  jealously  the  constitutionality  of  a mu- 
nicipal law  which  enforces  the  general  observance  of  that  day,  in  con- 
formity with  their  own  ideas  of  religious  duty.  It  is  not  venturing  too 
much  to  assert  that  the  Supreme  Court  of  Ohio,  the  second  State  in 
which  a Sunday  law  has  been  enacted,  was  as  much  influenced  in  con- 
firming the  legality  of  the  act  by  the  single  precedent  of  the  State  of 
Pennsylvania,  because  it  coincided  with  its  own  feelings  of  religious 
duty,  as  the  Supreme  Court  of  California  has  evidently  been  influenced 
by  the  numerous  precedents  of  the  Eastern  Courts. 

SUNDAY  LAWS  OF  OTHER  STATES. 

But,  your  Committee  do  not  content  themselves  with  reasonable 
conclusions  derived  from  the  rules  which  govern  human  actions ; they 
have  also  examined  the  Sunday  laws  of  the  different  States,  and  the 
decisions  upon  them  by  the  respective  Supreme  Courts,  and  they  have 
almost  invariably  found  a feeling  of  religious  duty  to  be  the  manifest 
source  from  which  those  decisions  emanated.  In  the  year  1819,  the 
Supreme  Court  of  New  Hampshire  declared  the  statute  of  that  State 
as  constitutional  which  authorized  selectmen  and  tithing-men  within 
their  respective  precincts  forcibly  to  stop  and  detain  any  person  or 
persons  whom  they  shall  suspect  of  traveling  unnecessarily  on  the 
Lord’s  day.  (Rep.  1,  Mayo  vs.  Wilson  el  al.) 

The  Supreme  Court  of  Maine,  in  1848,  used  the  following  language 
in  its  decision  touching  the  constitutionality  of  the  Sunday  Law : 

“ There  can  be  no  excuse  for  any  attempt  to  destroy,  by  a forced 
construction  of  the  language,  the  effect  of  an  enactment  so  suited  to 
enable  man  to  derive  the  benefit  designed  to  be  bestowed  upon  him  by 
Providence  in  the  consecration  of  the  Lord’s  day  to  the  duty  of  doing 
good,  and  of  seeking  endless  happiness  in  accordance  with  the  precepts 
of  our  Lord  Jesus  Christ.”  (26,  467.) 

The  Supreme  Court  of  Iowa  says:  “A  day  so  sacred,  a day  estab- 
lished by  laws  both  human  and  divine  for  public  worship  and  private 
devotion,  should  be  held  in  especial  veneration  by  legal  tribunals.” 
(1849,  Davis  vs.  Fish,  Green  Rept.)  And  in  Connecticut,  the  Su- 
preme Court  declared,  in  1835,  the  law  which  empowers  grand  jurors 
to  arrest  on  sight  persons  unlawfully  traveling  on  the  Sabbath,  to  be 
constitutional.  (Ward  vs.  Green,  454.) 
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DEDUCTIONS  THEREFROM. 

It  will  at  once  appear  manifest  to  every  impartial  mind,  that  reasons 
so  palpably  religious  as  those  just  stated,  would  not  be  considered  in 
this  State  as  harmonious  with  the  spirit  of  our  institutions,  and  with 
the  interpretation  which  the  sense  of  the  people  places  upon  their 
charters  of  liberty.  It  cannot  for  a moment  be  entertained,  that  laws 
which  prohibit  traveling  on  Sunday,  and  which  authorize  grand  jurors 
to  arrest  persons  suspected  of  unnecessarily  traveling  on  that  day,  would 
receive  judicial  sanction  in  this  State,  nor  is  it  to  be  expected  that  the 
people  of  this  State  would  pay  any  respect  to  them,  even  if  they  were 
so  sanctioned,  for  such  laws  would,  almost  by  the  unanimous  voice 
of  the  people,  be  condemned  as  infringements  upon  their  guaranteed 
liberties.  And  yet  such,  and  other  equally  stringent  laws,  exist  in 
some  States,  and  have  there  been  held  constitutional.  Such  apparent 
violations  of  our  constitutions,  as  we  understand  them,  can  only  be 
explained  by  the  comparative  uniformity  of  the  character  and  educa- 
tion of  the  people  of  those  States.  If  a large  majority  of  the  people 
of  a State  are  of  the  same  cast  of  mind  and  of  religious  convictions  ; 
and  if  consequently,  laws  which  embody  such  convictions,  meet  a gen- 
eral acquiescence,  although  they  may  not  be  strictly  in  harmony  with 
the  spirit  of  a constitution  which  guarantees  certain  innate  rights  as 
well  to  the  few  as  to  the  many,  nevertheless  the  people  of  other  States 
have  no  right  to  object  to  such  laws,  inasmuch  as  the  latter  do  not  in- 
terfere with  their  own  liberties.  But  we  have  indeed  the  right  to 
insist  that  such  laws,  and  that  decisions  declaring  them  constitutional, 
shall  not  be  used  against  ourselves  as  precedents  in  favor  of  similar 
enactments  in  our  own  State,  the  population  of  which  is  far  from  be- 
ing uniform  in  its  convictions  respecting  social  and  religious  questions. 
Inasmuch,  therefore,  as  the  pith  of  almost  every  decision  upon  the  con- 
stitutionality of  the  Sunday  law  is  contained  in  the  assertion  of  the 
Supreme  Court  of  Maine,  that  the  object  of  the  Sunday  law  is  “ to 
enable  man  to  derive  the  benefit  designed  to  be  bestowed  upon  him  by 
Providence,  in  the  consecration  of  the  Lord’s  day  to  the  duty  of  doing 
good,  and  of  seeking  endless  happiness  in  accordance  with  the  precepts 
of  our  Lord  Jesus  Christ,”  and  inasmuch  as  a professedly  religious 
law  would  never  meet  with  the  sanction  of  either  the  Supreme  Court 
or  the  people  of  California,  your  Committee  are  justified  in  the  hope 
that  the  decisions  of  the  Supreme  Courts  in  regard  to  the  constitution- 
ality of  the  law  shall  not  be  conclusive  upon  the  mind  of  the  Legisla- 
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ture — a request  the’more  reasonable,  as  the  decisions  of  the  Courts 
upon  this  question  have  often  been  contradictory. 

EASTERN  JUDGES  AGAINST  THE  SUNDAY  LAW. 

The  CityCouncil  of  Charleston,  S.  C.,  passed  an  ordinance  prohib- 
ting  all  worldly  employments  on  the  Lord’s  day.  In  1836,  Judge 
Rice  decided  that  the  ordinance  was  unconstitutional  and  void.  His  opin- 
ion is  elaborate  and  able.  This  decision  has  been  reversed  by  an  opinion 
based  upon  religious  arguments.  A similar  ordinance  to  that  of 
Charleston  was  declared  unconstitutional  at  Richmond,  Virginia.  The 
Supreme  Court  of  Ohio,  in  the  fifteenth  volume  of  her  reports  by 
Griswold,  p.  225,  (the  City  of  Cincinnati  vs.  Rice,)  declared  a like  or- 
dinance void  as  against  those  who  conscientiously  observe  the  seventh 
day  of  the  week  as  the  Sabbath.  In  Lyon  vs.  Strong,  Vermont  Rep. 
6,  (1835,)  Mattocks,  dissenting,  said  : “ Whether  religion  is  a safer 

basis  to  found  a government  and  the  laws  upon  than  liberty  and  the 
voice  of  the  people,  it  is  not  for  us  to  decide.  But  it  is  well  known 
that  our  government  and  law*  are  not  founded  upon  religion,  as  we 
have  no  test  or  standard  of  belief  by  law  established.”  We  shall 
have  occasion  in  this  report  to  refer  to  the  decision  in  our  own  State, 
delivered  in  1858,  which  declared  the  Sunday  law  unconstitutional. 
After  examining  the  professed  motives  of  the  different  statutes  and  de- 
cisions, it  is  for  us  to  judge  whether  the  assertion  that  a Sunday  law 
has  no  reference  to  religion,  is  well  founded.  Your  Committee  believe 
they  have  shown  the  contrary  in  a sufficient  degree  to  entitle  them  to 
the  patient  attention  of  this  honorable  Assembly,  in  their  investigation 
of  constitutional  principles  involved  in  the  law,  the  consideration  of 
the  repeal  of  which  has  been  submitted  to  their  consideration. 

IS  IT  RELIGIOUS  OR  SECULAR  1 

The  first  of  the  objections  presented  against  the  Sunday  law — 
namely,  that  it  expresses  a preference  for  a particular  religion,  by  en- 
joining the  observance  of  its  Sabbath  on  all  other  creeds,  and  that  it  is 
therefore  in  conflict  with  the  spirit  of  our  institutions,  and  especially 
with  the  4th  section  of  the  1st  article  of  our  State  Constitution,  which 
reads  thus  : “ The  free  exercise  and  enjoyment  of  religious  profession 
and  worship , without  discrimination  or  preference,  shall  be  forever  al- 
lowed in  this  State,”  is  met  by  the  answer  that  a law  to  abstain  from 
sewtlar  avocations  on  Sunday,  is  not  a religious,  but  a secular  law,  for 
the  promotion  of  health  and  good  morals,  and  that  the  fact  that  at  the 
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same  time  it  incidentally  promotes  piety,  does  certainly  not  make  it 
unconstitutional.  We  are  very  willing  to  admit  that  if  the  Legisla- 
ture have  the  right  to  prohibit  the  exercise  of  all  secular  pursuits  on 
any  day,  it  can  be  no  objection  that  they  have  appointed  the  day  on 
which  a large  portion  of  our  population  engage  in  religious  worship, 
as  by  the  selection  of  this  day,  the  least  amount  of  inconvenience  and 
injury  to  pecuniary  interests  would  be  produced.  It  is  not  the  selec- 
tion of  Sunday,  as  a day  of  compulsory  rest,  to  which  we  object  as 
being  in  violation  of  perfect  religious  freedom,  but  we  contend  that  a 
legislative  commandment  prohibiting  on  any  day  the  exercise  of  pur- 
suits which  are  lawful  on  other  days  of  the  week,  is  against  the  spirit 
of  the  4th  section  of  the  1st  article  of  our  Constitution.  Constitu- 
tional guarantees  are  not  intended  to  preclude  merely  the  entire  de- 
struction of  innate  rights,  but  to  prevent  any  indirect  interference  with 
their  practical  enjoyment.  If  the  Legislature  assume  the  power  of 
limiting  or  taking  away  the  means  of  enjoying  a guaranteed  right,  the 
guarantee  itself  would  be  of  little  value.  It  is  the  duty  of  the  Leg- 
islature to  take  notice  that  our  society  is  divided  into  different  relig 
ious  creeds ; that  the  principal  mode  in  which  each  of  these  creeds  ex-- 
ercises  its  faith,  practically,  is  the  observance  of  one  day  in  the  week 
as  a day  of  divine  worship,  and  that  the  various  creeds  regard  differ- 
ent days  as  sanctified  by  the  commandment  of  God.  It  must  be 
equally  well  known  to  the  representatives  of  the  people,  that  no  citi 
zen,  unless  he  be  in  possession  of  an  independent  fortune,  is  able  to 
suspend  his  avocation  on  more  than  one  day  in  the  week.  In  order  to 
support  their  families,  and  provide  them  not  only  with  the  necessities, 
but  with  the  comforts  of  life,  the  merchant,  the  trader,  the  mechanic, 
and  the  laborer  must  work  six  days  in  the  week.  Only  by  working 
six  days  are  they  enabled  to  conform  to  their  religious  faith,  which 
makes  it  their  duty  to  attend  the  services  of  their  church  on  a certain 
day  of  the  week,  be  this  Sunday,  or  Saturday,  or  Friday,  or  any  other 
day  which  any  of  the  present  or  the  future  creeds  may  consider  as  sa- 
cred ; therefore,  if  we  compel  them  to  abstain  from  the  pursuits  of 
their  business  on  a day  which  is  not  their  Sabbath,  do  we  not,  by  pre- 
venting them,  not  directly,  but  indirectly,  from  observing  their  own 
gabbath,  restrain  their  religious  liberty  1 But  it  is  said  by  the  friends 
of  the  law,  that  it  does  not  prevent  any  one  from  suspending  his  avo- 
cations on  his  Sabbath,  though  it  be  not  Sunday,  nor  that  it  interferes 
with  the  freedom  of  religious  worship  on  any  day,  but  that  it  only 
compels  evory  individual  to  rest  on  the  day  designated  by  the  Legis- 
lature. 
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CONSTRUCTION  OF  CONSTITUTIONAL  GUARANTEES. 

This  would  be  a fitting  argument  for  a government  like  Austria,  but 
not  for  the  Legislature  of  a republic  whose  liberties  and  constitutional 
guarantees  are  not  intended  to  be  mere  paper  promises,  to  be  inter- 
preted, modified  and  evaded  according  to  the  pleasure  of  each  adminis- 
tration. Constitutional  guarantees  are  the  only  restraints  upon  the 
legislative  power,  which  would  otherwise  be  unlimited  ; and  they  ought 
therefore  to  be  construed  rather  in  favor  of  individual  liberty,  as  far  as 
it  does  not  endanger  the  safety  of  the  community. 

What  indeed  becomes  of  the  substance  and  the  value  of  the  consti- 
tutional guaranty  which  secures  to  every  one  a perfect  freedom  of 
religious  professions  and  worship,  if  the  citizen  is  indirectly  deprived 
by  the  Legislature  of  the  means  of  observing  the  Sabbath  which  his 
own  faith  prescribes  1 For  a law,  compelling  a citizen  to  abstain  from 
his  business  pursuits  on  a certain  day  of  the  week,  which  is  not  his 
Sabbath,  is  in  reality  as  effectual  in  preventing  him  from  observing  his 
own  Sabbath,  as  if  it  were  a direct  prohibition  of  the  exercise  of  his 
religious  professions.  It  is  not  for  us  to  inquire  how  many  there  are 
in  this  State  whose  day  of  religious  worship  does  not  coincide  with  that 
appointed  by  the  Legislature.  It  is  entirely  immaterial  whether  there 
are  hundreds  or  thousands  of  them,  inasmuch  as  constitutional  guaran- 
tees were  made  for  the  protection  of  the  minority  against  the  arbitrary 
assumptions  of  the  majority.  A single  individual  whose  faith  tells  him 
to  observe  a day  other  than  the  one  appointed  by  the  Legislature,  is 
as  much  entitled  to  the  fullest  enjoyment  of  the  constitutional  guaran- 
tee without  any  prejudice  resulting  to  his  civil  rights  from  his  religious 
belief,  as  if  he  represented  any  large  class  of  religious  believers. 

CONSCIENCE  OF  THE  JEW. 

In  the  minority  report  of  the  Committee  of  Congress,  to  whom  were 
referred  “ Memorials  for  prohibiting  the  transportation  of  the  Mails  and 
the  opening  of  the  Post  Offices  on  Sundays” — of  which  report  Col.  John- 
son, afterwards  twice  elected  Vice-President  of  the  United  States,  was  the 
author,  and  which,  it  may  not  be-  inopportune  to  state,  was  adopted  by 
Congress — we  find  the  following  endorsement  of  our  opinion  of  the  lib- 
erty and  the  beneficence  of  American  institutions  : 

“The  Constitution  regards  the  conscience  of  the  Jew  as  sacred  as 
that  of  the  Christian,  and  gives  no  more  authority  to  adopt  a measure 
affecting  the  conscience  of  a solitary  individual,  than  that  of  a whole 
community.” 
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RELIGIOUS  TOLERANCE. 

If  the  freedom  of  religious  profession,  for  which  humanity  has  strug- 
gled for  so  many  centuries,  and  upon  which  this  republic  has  been 
founded,  means  but  a sufferance  of  all  religious  creeds — then  the  most 
powerful  denomination  might  be  expected  to  make  its  Sabbath  observed 
by  all,  and  nobody  would  have  a right  of  complaining  as  long  as  he  is 
not  directly  forbidden  to  exercise  the  tenets  of  his  own  faith.  But  if 
the  freedom  of  religious  profession  implies  the  practical  enjoyment  of  all 
civil  rights,  in  spite  of  any  religious  opinion,  than  a law  forbidding  every 
citizen  from  exercising  his  avocation  on  a day  which,  since  time  imme- 
morial, is  identified  with  a religious  denomination,  is  a serious  infringe- 
ment upon  the  religious  liberty  of  the  individual.  If  it  is  the  intention, 
as  it  undoubtedly  is,  of  the  majority  of  those  who  advocate  a Sunday 
Law,  that  Sunday,  as  the  Sabbath  of  a very  large  religious  creed,  should 
be  generally  respected,  they  have  chosen  a method  which  will  directly 
counteract  their  purpose : for  whenever  a religion,  to  extend  its  influ- 
ence, solicits  the  authority  of  the  civil  power,  it  creates  discontent, 
jealousy,  and  antipathy. 

CHURCH  AND  STATE. 

Macaulay  says,  in  his  great  essay  on  “ Church  and  State,”  “ Chris- 
tian instructions  given  by  individuals  and  voluntary  societies  may  do 
much  good ; given  by  Government,  it  would  do  unmixed  harm.” 

The  progress  of  true  religion  is  retarded  in  the  same  proportion  as  it 
allies  itself  to  civil  power.  Without  an  absolute  separation  of  Church 
and  State,  there  can  be  no  cotemporary  existence  of  civil  liberties  and 
the  beneficent  influence  of  religion  upon  the  human  heart. 

“A  Jewish  monarch,”  says  the  report  of  Vice-President  Johnson, 
before  quoted,  “ by  grasping  the  holy  censer,  lost  both  his  sceptre  and 
his  freedom ; a destiny  as  little  to  be  envied  may  be  the  lot  of  the 
American  people,  who  hold  the  sovereignty  of  power,  if  they,  in  the 
persons  of  their  representatives,  shall  attempt  to  unite  in  the  remotest 
degree  Church  and  State.” 

A Sunday  Law  would  again  link  together  what  our  institutions  in- 
tended to  be  entirely  separate : it  would  be  ja  precedent  for  what- 
ever restrictions  the  civil  power  might  in  future  choose  to  place  upon 
the  free  manifestation  of  our  religious  opinions. 

“ If  Congress,”  says  the  same  report,  “ shall,  by  the  authority  of 
law,  sanction  the  measure  recommended,  it  would  constitute  a legisla- 
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tive  decision  of  a religious  controversy,  in  which  Christians  themselves 
are  at  issue.  However  suited  such  a decision  may  be  in  an  ecclesias- 
tical council,  it  is  incompatible  with  a republican  legislature,  which  is 
purely  for  political  and  not  religious  purposes. 

“ In  our  individual  character  we  all  entertain  opinions  and  pursue  a 
corresponding  practice  upon  the  subject  of  religion..  But  in  our  repre- 
sentative character  our  individual  character  is  lost.  The  individual 
acts  for  himself,  the  representative  for  his  constituents.  He  is  chosen 
to  represent  their  political  and  not  their  religious  views — to  guard  the 
rights  of  man,  and  not  to  restrict  the  rights  of  conscience.  The  history 
of  the  world  furnishes  the  melancholy  demonstration  that  the  disposi- 
tion of  one  man  to  coerce  the  religious  homage  of  another,  springs 
from  an  unchastened  ambition  rather  than  a sincere  devotion  to  any 
religion.” 

CRANMEE,  JRREMY  TAYLOR  AND  PALEY,  ON  SUNDAY  WORKING. 

The  following  citations  from  authorities  of  the  Protestant  Church’ 
may  not  be  inopportune  in  corroboration  of  the  assertion  of  Vice- 
President  Johnson,  that  the  Church  is  by  no  means  united  in  advoca- 
ting as  severe  an  observance  of  Sunday  as  the  friends  of  the  present 
Sunday  Law  desire  to  inflict  upon  the  people  : 

“ Archbishop  Cranmer  required  of  the  clergy  to  teach  the  people 
that  they  would  grievously  offend  God  if  they  abstained  from  working 
on  Sundays  in  harvest  time.” — See  Cranmer' s Visitation  Articles. 

Jeremy  Taylor  says:  “The  Lord’s  day  did  not  succeed  in  the 
place  of  the  Sabbath,  but  the  Sabbath  was  abrogated.  The  Lord’s 
day  was  merely  an  ecclesiastical  institution.” 

Paley  says : “ Cessation,  upon  Sunday,  from  labor,  beyond  the 
time  of  attendance  upon  public  worship,  is  not  intimated  in  any  pas- 
sage of  the  New  Testament,  nor  did  Christ  or  his  apostles  deliver  any 
command  to  their  disciples  for  a discontinuance,  upon  that  day,  of  the 
common  offices  of  their  professions.”  Again  : “ The  resting  on  that 

day  from  our  employments,  longer  than  we  are  detained  from  them 
by  attendance  upon  public  worship,  is  to  Christians  an  ordinance  of 
human  institution.” — Mor.  Ph.  v.  7. 

THE  CONSTITUTION  VIOLATED. 

If  it  is  desired  to  disseminate  and  strengthen  in  society  the  respect 
which  is  considered  as  due  to  the  day  so  identified  with  rest  and  recre- 
ation from  daily  toils,  we  would,  impelled  by  a sincere  veneration  and 
homage  to  that  day,  urge  the  necessity  of  winning  for  it  the  universal 
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sympathy  and  affection  of  the  people,  by  the  exercise  of  the  virtues  en- 
joined by  the  great  teacher  of  Christian  morality. 

“ When  they  shall  have  so  instructed  the  public  mind,”  says  Vice- 
President  Johnson,  in  his  report,  “ and  so  awakened  the  consciences 
of  individuals  as  to  make  them  believe  that  it  is  a violation  of  God’s 
law  to  carry  the  mail,  open  the  post  offices,  or  receive  letters  on  Sun- 
days, the  evil  of  which  they  complain  will  cease  of  itself,  without  any 
exertion  of  the  strong  arm  of  civil  power.” 

Your  Committee  fully  know  that  it  was  not  the  intention  of  the 
Legislature  to  put  a restraint  upon  the  free  exercise  of  religious  pro- 
fession ; for  such  an  intention  can  never  be  the  motive  of  an  Act  of  an 
American  Legislature.  But  if  the  “ Act  for  the  observance  of  the  Sab- 
bath,” in  its  natural  and  practical  effect , curtail  the  religious  freedom 
guaranteed  by  the  Constitution,  it  is  as  much  a violation  of  the  Consti- 
tion  as  if  this  violation  had  been  the  intention  of  its  makers. 

EUROPEAN  SABBATH  OBSERVANCE. 

The  Legislature  of  a Republic  ought  to  avoid  even  the  semblance  of 
interference  with  the  religious  freedom  of  the  people.  The  Act  for 
the  observance  of  the  Sabbath  bears  on  its  face  enough  of  a sectarian 
character  to  j ustify  the  belief,  which  is  so  prevalent  among  a large 
portion  of  our  population,  that  it  is  a law  intended  to  favor  one  par- 
ticular religion,  and  to  compel  other  creeds  to  conform  to  a principal 
requirement  of  that  religion.  This  belief  is  the  more  firmly  impressed 
upon  the  minds  of  our  foreign-born  citizens,  since,  in  all  European 
countries,  the  Sunday  law  is  exclusively  and  professedly  an  enact- 
ment for  the  benefit  and  protection  of  the  State  Church.  Is  it  to  be 
wondered  at,  that  our  adopted  citizens  consider  the  Act  for  the  ob- 
servance of  the  Sabbath  as  exceedingly  intolerant  and  oppressive  in  a 1 

free  country  1 Throughout  Continental  Europe,  as  well  in  Catholic  as 
in  Protestant  countries,  the  Governments,  although  not  restrained  by 
constitutional  guarantees,  have  never  attempted  to  prohibit  the  exer- 
cise of  secular  pursuits  through  the  entire  Sunday.  Only  in  the 
morning,  during  church-time,  must  all  business  places  be  closed.  But 
those  Governments  are  satisfied  if  only  an  outward  respect  be  paid  to 
the  reigning  Church,  by  closing  the  doors  fronting  on  the  street ; and 
they  allow  the  merchants  who  wish  to  do  business  during  church-time, 
to  hang  out  notices  at  their  front  doors,  informing  the  public  that  the 
entrance  to  the  store,  during  church-time,  is  in  the  rear.  Even  the 
autocrats  of  Europe  do  not  attempt  to  restrain,  unnecessarily,  the  free- 
dom of  the  individual  in  his  domestic  or  business  sphere  ; they  know 
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full  well  that  a general  Sunday  law,  especially  if  it  prohibited  the 
keeping  open  of  places  of  amusement  on  Sunday,  would  produce  dis- 
content dangerous  to  the  peace  of  society  and  to  the  permanence  of 
their  Government. 

LIBERALITY  OF  OLDER  STATES. 

The  Legislatures  of  Massachusetts,  New  York,  and  other  States, 
were  so  well  aware  of  the  actual  restraint  imposed  by  the  Sunday  law 
upon  the  free  exercise  of  the  religious  professions  of  many  of  their  citi- 
zens, that  they  exempted  from  its  provisions  all  those  who  conscientiously 
observe  the  seventh  day  of  the  week,  if  they  do  not  interfere  with 
others  in  their  observance  of  Sunday.  [Parsons  on  Contracts,  vol.  2,  p. 
262.] 

Let  those  who  insist  upon  their  right  to  compel  every  citizen  to 
close  his  place  of  business  on  Sunday,  because  they  worship  upon  that 
day,  reflect  upon  the  effect  of  the  recognition  of  their  demand  by  the 
Government.  If  it  be  admitted  that  all  religious  creeds  in  the  United 
States  stand  upon  a basis  of  equality,  and  that  they  are  equally  en- 
titled to  the  protection  of  the  Government,  and  if  we  keep  in  view  that 
the  will  of  the  majority  has  no  application  to  religious  mat- 
ters, nor  to  any  right  guaranteed  by  the  Constitution,  would  not  the 
J ew  be  as  much  justified  as  the  Christian  in  asking  of  the  Government  to 
close  all  places  of  business  on  the  day  which  he  observes  as  a Sabbath  1 
How  can  a free  Government  escape  from  the  alternative  of  either  giv- 
ing one  religion  a great  advantage  over  other  creeds,  or  of  granting 
the  same  privilege  to  all  professions,  and  thus  disturbing  the  whole 
system  of  society,  in  any  other  way  than  by  refusing  to  interfere  in  behalf 
of,  or  to  enforce  the  general  observance  of  the  Sabbath  of  any  denomi- 
nation 1 Let  each  one  do  what  his  religious  feeling  impells  him,  with- 
out reference  to  the  legitimate  doings  of  his  neighbor.  Such  perfect 
tolertion  will  best  advance  the  progress  of  religion,  and  the  predom- 
inance of  the  purest  faith.  Those  who  observe  Sunday,  enjoy,  even 
now,  a great  advantage  over  creeds  observing  other  days,  because  a 
far  greater  number  of  people  suspend  their  business  on  Sunday  than 
on  other  days,  whereby  their  loss  of  business  is  much  less  than  of  per- 
sons whose  Sabbath  falls  on  any  other  day  of  the  week. 

SPIRIT  OF  FREE  INSTITUTION'S  TAMPERED  WITH. 

It  is  an  undeniable  proposition,  that  if  this  law  in  the  least  degree 
interferes  with  the  religious  liberty  of  any  class  of  our  citizens — as  we 
have  shown  to  be  the  case — whether  such  interference  be  intended  by 
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the  Legislature  or  not,  it  offends  against  the  spirit  of  our  institutions. 
But,  it  is  insisted  by  those  advocates  of  the  law  who  feel  the  force  of 
this  proposition,  that  there  is  no  religious  element  in  this  law,  but  that 
it  is  purely  a civil  regulation,  for  the  promotion  of  the  welfare  and  the 
health  of  our  community.  We  desire  to  call  to  the  consideration  of 
those  who  argue  thus,  the  words  of  our  Supreme  Court,  which,  in 
1858,  declared  a law  almost  identical  with  the  present  one,  unconstitu- 
tional : 

“ Had  the  Act  been  so  framed  as  to  show  that  it  was  intended  by 
those  who  voted  for  it  as  simply  a municipal  regulation , yet,  if  in  fact 
it  contravened  the  provision  of  the  Constitution  securing  religious  free- 
dom to  all,  we  should  have  been  compelled  to  declare  it  unconstitutional 
for  that  reason .” 


GUARANTEED  PROPERTY  RIGHTS. 

But  in  regarding  this  law  merely  as  a civil  regulation,  does  it  even 
as  such  bear  the  test  of  our  Constitution  ? Is  it  not  an  infringement 
on  the  right,  also  guaranteed  by  the  Constitution,  to  acquire,  pos- 
sess and  protect  property  ? Labor  and  time  are  indispensable  elements 
for  acquiring  property,  and  if  the  law  compels  an  individual  to  sus- 
pend his  avocations  during  a portion  of  the  week,  it  takes  from  him  a 
certain  portion  of  the  means  to  acquire  property.  If  the  Legislature 
have  at  all  the  power  of  limiting  the  time  which  citizens  may  employ 
for  the  acquisition  of  property,  we  must  come  to  the  conclusion 
that  this  power  is  unlimited.  Between  the  prohibition  of  business 
pursuits  on  one  day  and  their  prohibition  on  two  days  there  is  no  dif- 
erence  of  legislative  power.  Either  the  Legislature  have  the  power- 
to  prohibit  the  pursuit  of  business  on  as  many  days  as  it  may  please, 
or  it  has  not  the  power  at  all.  If  this  power  be  vested  in  the  Legisla- 
ture, would  not  the  right  of  acquiring  property  solemnly  guaranteed 
by  the  Constitution  be  dependent  upon  their  pleasure  1 In  Billings  vs. 
Hall,  7 Cal.  p.  17,  the  Court  declared : 

“ That  among  the  inalienable  rights  declared  by  our  Constitution  as 
belotiging  to  each  citizen,  is  a right  of  acquiring,  possessing  and  pro. 
tecting  property.  That  for  the  Constitute  to  declare  a right  inaliena- 
ble and  at  the  same  time  leave  the  Legislature  unlimited  power  over  it, 
would  be  a contradiction  in  terms , an  idle  provision , showing  that  a 
constitution  was  a mere  parchment  barrier,  insufficient  to  protect  the  cit- 
izen, delusive  and  visionary,  and  the  practical  result  of  which  would  be 
to  destroy,  not  to  conserve,  the  rights  it  vainly  assumed  to  protect .” 
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SPECIAL  PLEADING A LEGISLATIVE  OMNIPOTENCE. 

But  the  Court  which  pronounced  the  present  Aet  constitutional, 
argues  that  the  appointment  of  a day  on  which  all  labor  must  cease  is 
merely  prescribing  the  mode  in  which  the  people  should  use  the  right 
of  acquiring,  possessing  and  protecting  property,  and  that  it  is  not  to 
be  expected  that  the  Legislature  would  any  more  abuse  the  right  of 
appointing  a day  of  rest  than  that  of  imposing  taxes.  Can  the  taking 
away  of  a considerable  portion  of  a guaranteed  right  be  considered  as 
a mere  regulation  prescribing  the  mode  in  which  this  right  should  be 
enjoyed  1 If  such  an  argument  be  tenable,  what  then  is  the  difference 
between  taking  away  a right  or  a portion  of  it,  and  prescribing  the  mode 
in  which  it  is  to  be  enjoyed  1 If  taking  away  the  seventh  portion  of 
the  right  to  acquire  property  is  merely  a regulation  of  the  mode  in 
which  it  should  be  enjoyed,  then  the  taking  away  of  one-fourth  or  one- 
half  of  the  right  or  the  entire  suspension  of  it,  is  likewise  a mere  reg- 
ulation in  regard  to  the  mode  of  the  enjoyment  of  the  right.  The  con- 
temporary existence  of  both,  the  guaranty  of  the  Constitution  to  acquire 
property,  and  the  right  of  the  Legislature  to  limit  or  take  away  this 
right  at  pleasure,  are  therefore  irreconcilable.  Either  one  or  the  other 
must  succumb.  The  question,  therefore,  to  be  considered  is,  whether 
the  Constitution  or  its  creature,  the  Legislature,  shall  be  superior.  But 
it  is  attempted  to  evade  the  considerations  by  special  pleading.  Has 
not  the  Legislature  the  unlimited  power  of  taxing  the  citizen,  and  is 
not  the  fear  that  it  might  tax  the  citizen  to  the  whole  amount  of  his 
property  just  as  groundless  as  that  it  would  command  the  suspension 
of  business  on  two  or  three  days  of  the  week  1 Is  this  reasoning  cor- 
rect'? We  think  that  the  Legislature  has  not  the  power  to  tax  the  cit- 
izen to  the  whole  amount  of  his  property,  or  to  tax  him  even  exorbi- 
tantly,for  such  taxation  would  violate  the  guaranteed  right  of  our  Con- 
stitution to  acquire,  possess  and  protect  property.  This  right  would 
be  a complete  farce  if  the  Legislature  had  the  power  of  depriving  the 
citizen  of  his  property  under  the  pretense  of  exercising  its  power  of 
imposing  taxes.  The  power  of  raising  exorbitant  taxes,  or  of  taxing 
the  citizen  to  the  whole  amount  of  his  property,  is  the  power  to  confis- 
cate the  property  of  the  citizen,  which  power  the  Legislature  does  cer- 
tainly not  possess.  In  the  decision  upon  the  constitutionality  of  the 
Sunday  law,  the  Supreme  Court  said,  in  1858 : 

“ While  we  concede  to  the  Legislature  all  the  supremacy  to  which  it  is 
entitled , we  cannot  yield  to  it  the  omnipotence  which  has  been  ascribed  to 
the  British  Parliament,  as  long  as  we  have  a Constitution  which  limits 
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its  powers  and  places  certain  innate  rights  of  the  citizens  beyond  its  con- 
trol 

VIEWED  AS  A POLICE  REGULATION. 

Waiving  the  question  of  constitutionality  for  the  present,  we  pro- 
pose to  investigate  whether  there  exists  any  necessity  in  this  State  for 
a civil  regulation,  prescribing  the  suspension  of  all  business  pursuits  on 
Sunday.  If  this  regulation  has  not  in  view  the  fostering  of  any  religi- 
ous profession,  its  motives  can  only  be  either  to  establish  peace  and 
order  on  that  day,  or  to  enable  employees  and  the  laboring  classes 
generally  to  enjoy  a day  of  rest.  It  it  be  the  purpose  of  the  Act  to 
establish  peace  and  good  order,  it  becomes  our  duty  to  inquire  whether 
the  day  called  Sunday  has  heretofore  been  marked  by  any  such  viola- 
tions of  peace  and  order,  that  for  the  suppression  of  them,  a special 
enactment  is  required,  compelling  the  suspension  of  business  on  that 
day.  To  justify  such  a measure,  it  would  be  necessary  to  prove,  from 
the  police  records  of  the  whole  State,  that,  On  an  average,  there  have 
been  during  past  years,  more  offences  against  the  public  peace  com- 
mitted on  Sundays  than  on  any  other  day,  or  that  it  has  been  exceed- 
ingly difficult  or  impossible  for  the  municipal  authorities  of  our  towns 
and  cities  to  preserve  and  enforce  the  public  peace  on  Sundays.  It  is 
the  duty  of  the  police  and  the  Police  Judges  to  watch  over  the  peace 
of  the  community  on  every  day  of  the  week.  When  the  guardians  of 
the  public  peace,  in  spite  of  their  energetic  efforts,  find  themselves  un- 
able, by  the  means  at  their  disposal,  to  maintain  public  order  and 
tranquillity,  then,  and  then  only,  it  becomes  the  duty  of  the  law-making 
power  to  devise  other  and  more  effectual  means  than  those  heretofore 
within  the  power  of  the  municipal  authorities,  by  which  the  laws  may 
be  enforced.  But  it  must  be  indeed  a very  lawless  state  of  society  on 
Sundays,  which  would  only  be  cured  by  the  compulsory  closing  of  all 
business  places.  Has  such  a condition  of  things  ever  existed  in  Cali- 
fornia since,  under  American  rule,  it  has  passed  from  the  chaos  of  its 
primitive  existence  into  the  life  of  a civilized  and  peaceable  commun- 
ity? We  are  justified  by  personal  observation  and  by  such  informa- 
tion as  we  have  been  able  to  gather,  in  asserting  that  Sunday  in 
California  has  been  as  peaceable  a day  before  the  enactment  of  the 
Sunday  law  as  any  other.  We  are  not  aware  that  any  community  in 
California  has  been  guilty  of  such  offenses  against  statute  or  municipal 
law  on  Sundays  as  will  justify  the  law-givers,  with  the  view  to  the 
proper  enforcement  of  peace  and  good  order,  to  suppress  the  pursuit  of 
legitimate  professions  on  Sunday.  Why  then  should  the  suspension 
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of  a legitimate  avocation  on  Sunday  not  be  as  voluntary  as  on  Christ- 
mas, New  Year’s  or  Thanksgiving  Day?  The  fact,  that  a great  many 
voluntarily  suspend  their  avocations  on  those  days,  is  no  lawful  reason 
why  we  should  compel  others  to  observe  them  in  the  same  manner. 
For,  if  we  discard  the  idea  that  State  and  Church  are  henceforth  to  be 
united  again,  and  if,  therefore,  the  general  observance  of  those  days 
cannot  be  enforced  on  the  ground  of  their  religious  sanctity,  we  do  not 
know  of  any  consideration  short  of  the  safety  of  the  State  which  would 
justify  such  a restraint  of  civil  liberty.  But  it  may  be  said  that  there 
are  mining  camps  and  thinly-populated  towns  in  the  State,  where  Sun- 
day has  always  been  disgraced  by  dissipation,  rowdyism  and  barbarous 
amusements.  Assuming  such  to  be  the  fact,  we  are  justified  in  believ- 
ing that  such  a condition  of  things  is  made  possible  only  by  the  neglect 
of  the  police  and  other  proper  authorities  to  enforce  the  laws.  There 
is  every  reason  to  believe  that  wherever  the  municipal  authorities  do 
their  duty  conscientiously  and  energetically,  good  order  can  be  pre- 
served on  Sunday  as  on  other  days.  In  no  civilized  community  are 
barbarous  amusements,  as  bull-fights,  prize-fighting,  or  such  indecent 
and  demoralizing  performances  as  characterize  most  of  the  so-called 
“ melodeons  ” permitted  on  any  day  ; they  are,  therefore,  not  charac- 
teristic of  the  non-observance  of  Sunday,  but  of  the  non-observance  of 
the  first  regulations  of  a civilized  community,  and  of  the  delinquency 
of  the  guardians  of  the  public  peace.  But  we  do  not  believe  that  an 
entire  people  should  be  subjected  to  regulations  restraining  its  liberty 
for  one  day  in  the  week  because  a small  portion  in  certain  localities 
has  been  guilty  of  disturbances  of  the  peace  on  that  day. 

ITS  DOMESTIC  BEARINGS. 

If  the  purpose  of  the  Act  for  the  observance  of  the  Sabbath  be  not 
the  enforcement  of  order,  but  to  afford  employees  a day  of  rest,  and 
thus  improve  the  health  and  well  being  of  the  community,  it  becomes 
our  task  to  investigate,  whether  this  purpose  can  to  any  extent  be  ob- 
tained by  any  law,  and  by  the  existing  law  in  particular.  By  far  the 
largest  class  of  employees  are  domestic  servants.  They  are  not  in  the 
least  protected  by  this  law,  nor  could  they  be  unless  the  law  command 
all  families  to  release  their  servants  on  Sunday  from  their  domestic 
duties,  and  to  give  them  the  freedom  of  that  day.  W e have  never 
heard  complaints  about  oppression  from  this  class  of  employees,  and 
therefore  presume  that  they  have  a satisfactory  understanding  with 
their  employers  as  to  the  time  allowed  them  for  rest  and  recreation. 
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Why  should  we  not  leave  other  employees  to  make  their  agreement 
upon  this  subject  with  their  employers  as  well  as  the  domestic  ser- 
vants ? Has  the  store-clerk  less  intelligence — less  ability  to  defend  his 
rights  and  oppose  the  unjust  demands  of  his  employers  than  domestic 
servants  ? In  a country  where  every  class  of  working  men  forms  a 
combination  in  order  to  protect  themselves  against  the  contingency  of 
oppressive  demands  of  their  employers,  there  is  no  reason  to  fear  that 
merchants’  clerks  would  allow  themselves  to  be  deprived  of  rest 
necessary  to  their  physical  welfare.  The  Supreme  Court  of  1858,  in 
their  decision  declaring  the  law  unconstitutional,  use  the  folowing  lan- 
guage : 

“ Free  agents  must  be  left  free  as  to  themselves.  If  they  cannot  be 
trusted  to  regulate  their  oxen  labor , its  time  and  quantity , it  is  difficult 
to  trust  them  to  make  their  own  contracts.” 

BEST,  TOIL,  OR  RECREATION? — CHOOSE  YE. 

It  is  indeed  the  merchant’s  clerk  alone  whom  the  law  attempts  to 
protect,  because,  aside  from  the  domestic  servants,  it  does  not  extend 
its  benefit  to  many  very  numerous  classes  of  laboring  men,  as,  for  in- 
stance, the  employees  in  hotels,  restaurants,  taverns,  stables,  railroads 
stage  and  omnibus  lines,  in  law  offices  and  other  avocations;  for 
all  these  branches  of  business  are  directly  or  indirectly  exempt  from 
the  effect  of  the  law.  If  even  those  whom  the  law  intended  to  benefit 
are  not  beneficially  affected  by  it,  we  must  admit  that  it  has  no  vitality. 
Even  in  regard  to  the  merchant’s  clerk  the  Sunday  Law  is  ineffectual, 
and  must  necessarily  be  so,  for  unless  it  absolutely  forbid  the  mer- 
chant to  employ  his  clerks  on  Sunday  in  any  manner,  he  may  employ 
them  on  that  day  for  the  purpose  of  arranging  aud  marking  goods, 
book-keeping,  copying,  &c.  This  law  not  only  does  not  prohibit  the 
employing  of  clerks  on  Sunday,  but  not  even  the  keeping  open  of 
stores ; it  only  prohibits  the  keeping  open  of  stores  for  the  transaction 
of  business.  If  the  law-giving  power  deemed  it  a duty  to  secure  to 
the  laborer  a day  of  rest,  why  take  from  him  the  means  of  enjoying  it 
by  closing  all  public  gardens  and  public  places  of  amusement  ? Rest 
is  a very  relative  idea.  Its  kind  and  its  quantity  depend  as  much  upon 
the  nature,  the  profession,  the  circumstances  and  the  tastes  of  men,  as 
the  kind  and  quantity  of  food  and  sleep.  The  man  who,  duriug  the 
week,  has  been  toiling  at  his  work-bench  from  morning  until  night ; 
the  miner,  whose  vocation  subjects  him  to  every  kind  of  exposure  and 
hardship;  and  all  others  who  earn  their  daily  bread  by  the  sweat  of 
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their  brow,  need  on  Sunday  a relaxation,  which  will  necessarily  be 
adapted  to  the  nature  and  the  demands  of  their  respective  professions. 
We  cannot  but  consider  it  unjust  and  injurious  to  the  laborer  to  pre- 
vent him  from  enjoying  such  reasonable  recreations  as  his  taste  and 
the  character  of  his  daily  toil  may  indicate.  Those  whose  means  and 
time  allow  them  on  every  day  of  the  week  the  enjoyment  of  every 
pleasure  which  money  can  procure,  of  course  do  not  feel  any  hardship 
from  the  closing  of  places  of  amusement  on  Sunday,  for  to  them  it  is 
a recreation  30 remain  within  theiroushe  s on  Sunday,  and  gather  new 
vigor  for  the  pleasures  awaiting  them  during  the  ensuing  week. 

PHARISAICAL  FAULT-FINDERS. 

The  proposition  that  amusements  desecrate  the  Sabbath,  ought  not 
to  have  the  consideration  of  those  who  wish  to  judge  this  question 
with  the  liberality  of  men  who  appreciate  the  liberty  of  conscience. 
Those  who  believe  that  Sunday  should  be  exclusively  devoted  to  re* 
ligious  worship  and  solemn  meditation,  have  a constitutional  right  to 
conform  individually  to  the  dictates  of  their  convictions,  but  they 
have  no  right  to  call  upon  the  legal  authorities  to  declare  that  recrea 
tions  and  amusements  on  Sunday,  in  themselves  innocent  and  lawful, 
which  others  do  not  consider  as  conflicting  with  religious  duty,  are 
violations  of  the  law  of  God  and  of  public  morality.  Such  a demand 
would  be  equivalent  to  the  assertion  that  the  whole  civilized  world, 
except  those  States  in  the  Union  in  which  Sunday  laws  forbidding 
amusements  are  in  force,  continually  desecrate  the  Sabbath. 

THE  LAW  NOT  UNIFORM. 

Whatever  be  the  opinion  of  this  honorable  body  of  the  necessity  of 
a compulsory  observance  of  the  first  day  of  the  week,  it  cannot  be  de- 
nied by  any  one,  who  has  attentively  observed  the  working  of  the 
existing  Act,  that  it  is  not  uniform  in  its  application  to  persons  and 
property,  and  therefore  unjust ; that  it  does  not  provide  for  its  own 
enforcement,  and  is  therefore  ineffectual,  and  derogatory  to  the  dignity 
and  respect  which  the  laws  ought  to  command  ; that  it  is  against 
the  public  sentiment,  and  therefore  unwise,  undemocratic  and  anti- 
republican. A Sunday  Law,  be  it  enacted  to  enforce  respect  towards 
a religious  creed,  or  to  establish  peace  and  order,  or  to  enable  work- 
ing menSto  enjoy  a day  of  rest,  is  certainly  a general  law,  i.  e.,  accord- 
ing to  Blackstone’s  definition : “ An  Act  which  regards  the  whole  com- 
munity— a universal  rule,”  (. Blackst . Com.  1,  85,  861,)  as  distinguished 
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from  a special  law,  which  affects  only  particular  individuals.  The 
Constitution  of  California,  Art.  2,  Sec.  2,  provides  : “All  laws  of  a gen- 
eral nature  shall  have  a uniform  operation.”  If  the  Act  for  the 
observance  of  the  Sabbath  would  affect  all  persons  and  property  upon 
which  it  legislates,  equally  or  nearly  equally,  it  would  be  called  uni- 
form. If  the  law  be  constitutional  and  absolutely  necessary,  then  we 
do  not  dispute  the  right  of  the  Legislature  to  exempt  certain  classes  of 
indispensible  business  from  its  operation,  but  if  this  exemption  be 
merely  a permission  to  certain  people  to  commit  the  very  thing  which 
others  are  not  permitted  to  do — or  to  speak  more  pointedly,  to  sell  the 
very  same  kind  of  goods  on  Sunday,  which  others  are  forbidden  to  sell, 
and  to  actually  enrich  themselves  at  the  expense  of  their  unlucky  com- 
petitors, whose  custom  they  appropriate — then  the  law  is  not  uniform  in 
its  operation.  The  Supreme  Court  of  this  State  said,  in  the  case  of  Gillan 
vs.  Hutchinson,  16  Cal.  156:  “The  Legislature  has  no  power  to  take 
the  property  of  one  person  and  give  it  to  another.”  The  custom  of  a 
trader  is  a kind  of  property,  which  no  Legislature  can  deprive  him  of, 
for  it  is  the  very  basis  of  all  he  possesses ; without  custom  he  cannot 
carry  on  his  business  nor  acquire  property.  Under  the  provisions  of 
the  Act,  all  cigar  stores,  drinking  saloons,  barber  shops,  bath  houses, 
and  billiard  saloons,  must  be  closed,  whilst  hotels,  restaurants  and  tav- 
erns may  carry  on  their  business  as  usual.  As  it  is  part  of  the  busi- 
ness of  the  latter  to  sell  cigars,  wines  and  liquors,  it  naturally  follows 
that  they  enjoy  a monopoly  in  the  sale  of  these  articles  on  ‘Sunday. 
The  consumption  of  liquors  and  cigars  is  not  lessened  on  Sunday  on 
account  of  the  closing  of  the  cigar  and  liquor  stores ; the  consumers 
are  only  compelled  to  patronize  hotels,  restaurants,  and  taverns,  in 
order  to  gratify  their  wants.  Thus  all  the  business  which  cigar  and 
liquor  stores  would  do  is  given  to  those  with  whom  the  sale  of  cigars  and 
liquors  is  merely  a secondary  branch  ot  business.  Some  classes  of 
citizens  are,  therefore,  not  only  exempt  from  the  prohibition  to  other 
classes  to  acquire  property  on  Sunday,  but  they  are  granted  the  extra- 
ordinary privilege  to  dispose  of  such  articles,  which  are  among  the 
most  profitable,  to  the  entire  exclusion  of  the  regular  dealers  and  trad- 
ers. Barber  shops  and  bath  houses,  if  made  appendages  of  hotels, 
under  the  direction  of  their  proprietors  may  do  business  on  Sunday, 
under  the  protection  extended  to  the  whole  establishment ; otherwise 
they  come  under  the  prohibition  of  the  Act.  Here  we  see  again  the 
business  of  one  class  of  citizens  given  to  another  class,  whereby  a val- 
uable franchise  is  created  in  favor  of  those  who  do  not  depend  upon 
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these  particular  branches  of  business  for  their  maintenance,  against 
those  whose  livelihood  is  entirely  dependent  upon  them. 

THE  LAW  CANNOT  BE  AMENDED. 

It  was  attempted  when  the  Act  went  into  effect,  to  remove  this  ine- 
quality, by  preventing  the  hotels,  restaurants,  and  taverns  from  exer- 
cising those  branches  of  their  business  on  Sunday  which  are  not  allowed 
to  others.  But  it  must  have  been  the  intention  of  the  Legislature  to  ex- 
empt them  in  their  entire  legitimate  capacity.  It  has  always  belonged  to 
the  legitimate  business  of  hotels,  restaurants  and  taverns  in  California  to 
sell  cigars  and  wines,  and  this  custom  is  supported  by  the  lexicograph- 
ers; for  Webster  defines  a Hotel  to  be  “a  house  for  entertaining 
strangers  or  travelers.”  Entertainment  of  travelers  does  not  consist 
alone  in  satisfying  their  hunger  and  thirst,  but  in  offering  them  every 
reasonable  comfort  and  every  means  to  recuperate  from  the  hardships  of 
their  journey.  That  bathing  and  shaving  are  reasonable  comforts,  and 
that  wines  and  cigars  likewise  belong  to  the  proper  entertainment  of 
travelers,  cannot  be  denied. 

Thus  it  is  seen  that  the  Act  cannot  be  so  amended  as  to  avoid  the 
charge  of  favoritism ; such  amendments  would  be  only  attempts  to 
cure  one  injustice  by  creating  another.  But  it  is  the  very  character- 
istic of  an  oppressive  and  unconstitutional  law,  that  every  effort  to 
neutralize  its  evil  consequences  amendments  leads  us  into  new  acts 
of  injustice  and  new  violations  of  the  fundamental  law.  What  inextri- 
cable confusion  would  it  cause  to  exempt  certain  classes  of  business 
from  the  provisions  of  the  Act,  and  again  to  exempt  from  their  stock 
certain  kinds  of  goods,  which  they  must  not  sell  on  Sunday.  Such 
laws  are  impracticable,  and  no  police  force  would  be  sufficient  to  en- 
force them. 


“what  is  a tavern?” 

But  how  is  uniformity  to  be  expected  of  a law  which  is  so  confusedly 
framed  that  it  actually  exempts,  in  terms,  those  classes  of  business 
which  it  intended  to  be  reached  by  the  prohibition.  The  act  exempts 
taverns;  Webster  says  : “ A tavern  is  a house  licensed  to  sell  liquor 
in  small  quantities  to  be  drank  on  the  spot.”  According  to  this  defin- 
ition, which  has  never  been  disputed,  every  liquor  saloon  is  a tavern, 
and  therefore  exempt.  Even  if  this  -were  not  so,  cannot  drinking 
saloons  be  easily  metamorphosed  into  restaurants  1 Then  they  may 
sell  cigars  and  liquors,  because  restaurants  are  permitted  to  do  so. 
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A WICKED  TAX. 

How  does  the  law  make  itself  respected  ? By  imposing  upon 
offenders  a fine  of  $5  to  §50.  What  is  the  effect  of  this  fine  ? It 
compels  all  small  traders  to  obey  the  law  and  enables  all  wealthy 
traders  to  disobey  it,  because  they  can  the  better  afford  to  pay  the  fine, 
as  the  business  of  the  small  trader  is  driven  into  their  hands.  Every- 
body, therefore,  who  is  pecuniarily  able  to  disobey  the  law  may  do  so, 
and  the  law  therefore  becomes  a farce,  and  the  fine  an  immoral  tax. 
If  the  law  allows  to  be  done  for  a fine  what  it  considers  wrong,  it  acts 
upon  an  immoral  principle,  like  that  upon  which  some  governments 
privilege  gambling  in  consideration  of  a high  tax  paid  by  the  gamblers. 
It  may  be  said  that  the  increase  of  the  penalty  would  make  a system- 
atic resistance  to  the  law  impossible.  The  history  of  the  law  contra- 
dicts this  supposition.  The  impossibility  to  enforce  the  law  has  been 
found  mainly  in  the  refusal  of  juries  to  convict  offenders  in  spite  of  the 
trifling  penalty. 

THE  PUBLIC  SENTIMENT  AGAINST  THE  LAW. 

This  fact  proves  the  utter  antipathy  of  the  public  sentiment  against 
the  law,  and  it  would  therefore  be  unreasonable  to  expect  that  juries 
would  be  more  willing  to  give  their  verdicts  in  favor  of  the  enforce- 
ment of  the  law,  if  its  violation  was  accompanied  by  very  heavy  pen- 
alties. However  good  the  motives  of  the  Sunday  law  may  be,  it  cer- 
tainly conflicts  with  the  public  sentifnent.  In  a republic,  laws  are 
made  to  satisfy  the  wants  of  the  people ; they  are  not  to  be  forced 
upon  the  people  against  their  wishes.  Laws  which  are  not  based  upon 
the  necessities  of  the  people,  will  always  be  powerless  under  a consti- 
tutional government.  It  has  been  sufficiently  proved  in  our  State  that 
no  law  can  be  enforced,  unless  it  meet  the  standard  of  public  opinion. 
The  authorities  have  tried  their  best  to  enforce  the  Sunday  law,  but  so 
general  has  been  the  hostility  to  it,  that  in  the  eudeavor  to  enforce 
it,  the  regular  business  of  the  Police  Courts  had  to  be  neglected, 
until  the  police  authorities  saw  themselves  compelled  to  modify  the 
law  themselves,  and  extend  arbitrary  favors  to  different  branches  of 
business,  in  order  to  make  the  law  at  least  partially  practicable. 
It  is  a sad  state  of  affairs  when  the  police  have  to  try  to  lessen  the 
evils  of  an  unpopular  law,  but  they  as  well  as  the  Legislature  are 
but  the  servants  of  the  people,  and  are  unable  to  execute  a law  to 
which  the  people  themselves  oppose  a determined  resistance. 

RECAPITULATION. 

Your  Committee  believe  they  have  shown  that  the  Sunday  Law 
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has  sufficient  religious  character  to  be  objectionable,  as  interfering  with 
the  religious  freedom  guaranteed  by  the  Constitution  ; that  it  violates 
the  guaranteed  right  of  acquiring,  possessing  and  protecting  property ; 
that  as  a police  regulation  for  the  preservation  of  peace  and  good 
order,  it  is  unnecessary,  and  as  a means  to  give  employees  a day  of 
rest,  it  is  entirely  ineffectual  and  uncalled  for ; that  it  is  not  just  nor 
uniform  in  its  application  to  persons  and  property,  ahd  therefore  not 
constitutional ; that  it  does  not  provide  for  its  own  enforcement,  and 
that  it  conflicts  with  the  public  sentiment. 

In  these  times,  when  every  citizen  is  called  upon  to  sacrifice  every, 
thing  upon  the  altar  of  his  country,  we  should  surely  abstain  from 
enacting  laws  which  create  unnecessary  restraints  upon  individual 
liberty.  The  Legislature  ought  perhaps  not  to  be  unmindful  that  a 
large  class  of  our  citizens,  whom  this  law  deprives  of  the  right  of  ac- 
quiring property  on  one  day  of  the  week,  which  with  the  owners  of 
places  of  amusements  in  the  suburbs  of  our  towns  and  cities,  is  equiv- 
alent to  taking  from  them  the  means  of  acquiring  any  property  at 
all — the  Legislature,  we  say,  ought  not  to  be  entirely  unmindful  of  the 
fact  that  this  large  and  respectable  class — we  mean  our  adopted  citi- 
zens— have  not  been  tardy  in  offering  up  their  lives  and  fortunes  for 
the  preservation  of  the  country.  The  countrymen  of  Sigel,  Mulligan 
and  Corcoran  have  been  among  the  first  to  respond  to  the  call  of  the 
Government  threatened  with  destruction  by  a gigantic  rebellion ; 
they  have  poured  out  their  blood  freely  in  the  common  defense,  and 
their  rights  and  desires  should  be  carefully  considered. 

For  these  reasons  your  Committee  beg  leave  to  recommend  the 
passao^  of  Assembly  bill  No.  11,  entitled  “An  Act  to  repeal  an  Act 
of  the  Sabbath.’  ” 

WM.  LOEWY, 
w KENDALL. 
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REPORT  BY  MESSRS.  BENTON  AND  MOORE. 


Mk.  Speaker  : — Your  Committee  on  Public  Morals,  to  whom  was 
referred  Assembly  Bill  No.  11,  an  Act  to  repeal  “An  Act  for  the 
observance  of  the  Sabbath,”  approved  May  20,  1861,  have  had  the 
same  under  consideration  and  beg  leave  to  report  that  they  can  see  no 
good  reason  for  repealing  the  present  law,  but,  on  the  contrary,  find 
abundant  and  powerful  arguments  in  favor  of  retaining  it  with  “ such 
amendments  as  will  make  it  apply  more  equally,  certainly,  promptly 
and  strongly.” 

We  do  not  propose  to  discuss  the  subject  at  length  in  this  report, 
but  simply  to  suggest  a few  things  necessary  to  be  established  and 
proven  beyond  a doubt,  to  warrant  us,  as  wise  law-makers,  in  repeal- 
ing the  present  law  and  utterly  refusing  to  secure  for  the  people  of 
the  State  a day  of  rest. 

First. — It  must  be  shown  that  man,  neither  as  a physical,  mental, 
nor  moral  being,  needs  one  day  in  seven  for  rest,  recreation,  or  moral 
improvement.  To  establish  this  it  must  be  proven  negatively  that 
man  is  not  man,  and  affirmatively  that  all  civilized  men  are  fools. 

Second. — It  must  be  shown  that,  as  legislators,  we  have  no  right  by 
law  to  secure  for  the  people  a day  of  rest. 

It  must  be  proven  that  the  Constitution  of  the  United  States,  or  the 
Constitution  of  this  State,  forbids  us  to  pass  such  a law.  That  the 
Supreme  Court  of  California  erred  in  affirming  the  constitutionality  of 
the  present  law.  [See  the  very  able  opinions  and  decisions  of  Judges. 
Baldwin  and  Field.]  That  all  the  Sunday  laws  of  all  the  States  of 
the  Union — with  constitutional  and  legal  provisions  like  ours — are 
wrong,  and  the  courts  who  have  affirmed  them  were  in  error. 

That  all  civilized  nations  have  combined  in  their  Sunday  laws  to 
violate  the  rights  of  man,  for  all  have  them  more  or  less  extended,  or, 
conceding  the  need  of  a day  of  rest,  and  the  constitutional  right  of  the 
Legislature  to  pass  a law  to  provide  for  it. 

Third. — It  must  be  shown  to  be  against  the  best  interests  of  the 
State  to  have  any  such  law  among  our  statutes.  To  do  this  it  should 
be  proven  to  be  detrimental  to  the  material  interests,  or  the  good 
morals  of  the  people. 

It  must  be  shown  that  the  State  is  made  poorer  ; that  life  and  prop- 
erty are  less  secure ; that  it  demoralizes  and  depraves  the  people,  ren- 
dering them  less  virtuous  and  less  happy. 

If  all  this  could  be  clearly  demonstrated,  then,  and  not  till  then, 
should  tho  unconditional  repeal  of  the  law  “for  the  observance  of  the 
Sabbath  ” be  considered. 

J.  E.  BENTON, 

J.  M.  MOORE. 
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We  report  also  the  accompanying  amendments  to  the  present  law. 

BENTON  AND  MOORE’S  AMENDMENTS  TO  THE  SUNDAY 
LAW. 

The  following  is  the  amendatory  bill  recommended  by  Messrs.  Ben- 
ton and  Moore : 

An  Act  amendatory  of  an  Act  entitled '■'•An  Act  for  the  observance  of 
the  Sabbath ,”  approved  May  20,  1861. 

Section  1.  Section  one  of  said  Act  is  hereby  amended  so  as  to  read 
as  follows  : “ Section  1.  Any  person  who  shall  hereafter  keep  open  on 
the  first  day  of  the  week,  commonly  called  Sunday , any  store,  work- 
shop, bar,  saloon,  banking-house,  theatre,  melodeon,  or  other  place  of 
business,  for  the  purpose  of  transacting  business  therein,  except  as 
hereinafter  especially  provided,  shall  be  guilty  of  a misdemeanor,  and 
on  conviction  thereof,  shall  be  punished  by  a fine  of  not  less  than  $5 
nor  more  than  .$500.” 

Section  2.  Section  two  of  said  Act  is  hereby  amended  so  as  to  read 
as  follows  : “ Section  2.  The  provisions  of  this  Act  shall  not  apply  to 
the  keeping  open  of  hotels,  taverns,  boarding  houses,  restaurants,  liv- 
ery stables  and  retail  drug  stores  (for  the  legitimate  business  of  each, 
but  such  legitimate  business  not  to  be  deemed  to  include  the  sale  of  to- 
bacco, cigars,  and  the  keeping  open  or  maintaining  of  a bar  for  the  sale 
of  wines  or  liquors  to  be  drank  on  the  spot),  nor  to  such  manufacturing 
establishments  as  are  necessarily  kept  in  continual  operation  to  accom- 
plish the  purposes  thereof,  nor  to  the  sale  of  milk,  bread,  fresh  meats, 
fresh  fruits,  fresh  fish  and  fresh  vegetables  ; provided , that  barber 
shops  and  bath  houses  for  the  sole  business  of  shaving,  hair  dressing 
and  bathing,  may  be  kept  open  until  one  o’clock,  p.  m.  of  said  day.” 

REPORT  BY  MR,  ORR. 

Mr.  Orr,  the  fifth  member  of  the  Committee  on  Public  Morals, 
would  not  unite  with  either  of  the  other  two  parties.  He  reported  as 
follows  : 

Mr.  Speaker  : — I have  attentively  examined  the  petitions  on  the 
file,  respecting  the  Sunday  law  ; also,  the  law  itself,  and  the  Assembly 
bill  No.  11,  proposing  its  repeal,  and  submit  the  following  report: 

1.  All  laws  which  have  for  their  object  to  compel  religious  observ- 
ances or  uniformity  to  religious  worship,  are  worse  than  useless.  Both 
despotic  power  and  legislative  enactments  have  been  resorted  to  in 
past  ages  for  these  purposes,  and  have  not  only  failed  in  their  object, 
but  have  been  detrimental  to  religion  and  morality.  Men  cannot  be 
made  religious  by  legislation. 

2.  The  people  of  this  State  require  rest,  recreation,  refreshment,  re- 
laxation, religious  worship,  amusement,  instruction  and  rational  plea- 
sure, on  Sunday.  They  should  not  be  interfered  with  in  these  matters 
by  law.  Any  law  which  interferes  with  them  will  become  a dead  let- 
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ter.  It  cannot  be  enforced,  and  when  a law  remains  on  the  statute- 
book  not  enforced,  it  is  a positive  injury  to  society  ; because  it  tends 
to  brin<i  all  laws  into  contempt,  by  furnishing  the  example  of  one  law 
constantly  set  at  naught  and  violated  with  impunity. 

3.  Public  sentiment  in  this  State  has  not  yet  arrived  at  that  point 
which  would  insure  the  enforcement  of  a stringent  Sunday  law. 

4.  I am  informed  and  believe,  that  the  business  men  of  this  State, 
not  engaged  in  any  business  connected  with  the  recreations  of  the  peo- 
ple on  Sunday,  desire  to  close  their  places  of  business  on  that  day,  and 
that  a law  requiring  this  is  generally  desired. 

In  accordance  with  the  views  hereinbefore  expressed,  I report  the 
accompanying  bill,  and  recommend  its  passage  : 

ORE’S  PROPOSED  NEW  SUNDAY  BILL. 

Accompanying  the  above  report  of  Mr.  Orr  was  the  following  bill : 

Section  1.  Section  1 of  said  Act  is  hereby  amended  sons  to  read  as 
follows : “ Section  1.  Any  person  who  shall  hereafter  keep  open,  on 

the  first  day  of  the  week,  commonly  called  Sunday,  any  store,  workshop, 
banking-house,  insurance  office,  or  other  place  of  business,  for  the  trans- 
action of  business  therein,  except  as  hereinafter  specially  provided, 
shall  be  guilty  of  a misdemeanor,  and,  on  conviction  thereof,  shall  be 
punished  by  a fine  of  not  less  than  five  nor  more  than  five  hundred 
dollars. 

Sec.  2.  Section  2 of  said  Act  is  hereby  amended  so  as  to  read  as 
follows  : The  provisions  o<  this  Act  shall  not  apply  to  the  keeping, 

open  of  hotels,  boarding-houses,  restaurants,  saloons,  taverns,  barber- 
shops, bakers’  shops,  bathing  establishments,  cigar  shops,  livery  sta- 
bles, retail  drug  stores,  (for  the  legitimate  business  of  each)  or  such 
manufacturing  establishments  as  are  necessarily  kept  in  continual  ope- 
ration to  accomplish  the  business  thereof,  nor  to  the  sale  of  milk,  fresh 
meat,  fresh  fish  and  vegetables,  nor  to  the  keeping  open  of  any  place 
lawfully  kept  and  used  as  a place  of  instruction,  religious  worship, 
amusement,  recreation  or  refreshment.” 

Sec.  3.  Section  4 of  said  Act  is  hereby  repealed. 

Sec.  4.  This  Act  shall  take  effect  from  and  after  its  passage.* 

Sec.  5.  All  Acts  or  parts  of  Acts  inconsistent  with  this  Act,  are 
hereby  repealed. 


